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Current Topics. 
Rights of Audience. 


ADVOCATES appearing before the various departmental 
tribunals set up under the emergency legislation have 
occasionally had some difficulty in persuading the tribunals 
that they have a right of audience. As most of these tribunals 
dispense a complicated system of statutes and regulations 
which necessarily make serious inroads into what before the 
war were considered to be sacred individual rights, it might 
have been thought that there was an inherent right, ea debito 
justitice, entitling all parties who might be affected by orders 
of the tribunals to have their cases adequately put by persons 
experienced in interpreting laws and advocating causes. 
There is, however, no such right in law, and solicitors and 
barristers only have such rights of audience in any court or 
tribunal as are conferred either by statute or by ancient 
usage or at the discretion of the particular court. Béfore the 
Summary Jurisdiction Act, 1848, ss. 10 and 12 conferred rights 
of audience in courts of summary jurisdiction on solicitors and 
counsel, the question arose in Collier v. Hicks (1831), 2 B. & Ad. 
663, as to this right of audience, and PARKE, J., said: ‘“‘ No 
person has a right to act as an advocate without the leave of 
the court, which must of necessity have the power of regulating 
its own proceedings in all cases where they are not regulated 
... by ancient usage.’”” LORD TENTERDEN, C.J., even 
justified the exclusion of advocates from summary proceedings 
on the ground that the ends of justice would be sufficiently 
well attained “‘ by hearing only the parties themselves and 
their evidence, without that nicety of discussion, and subtlety 
of argument, which are likely to be introduced by persons 
more accustomed to legal questions.’’ There is no more 
reason to-day why barristers and solicitors should be excluded 
from audience before departmental tribunals, which give 
decisions affecting individual rights, than there was in 1831 
for their exclusion from audience before the magistrates. It 
was a long time before that right was granted by statute, but 
it is to be hoped that in this more enlightened century the 
need for adequate legal representation before tribunals 
administering complicated laws will be more speedily 
recognised. It is also to be hoped that if rights of representa- 
tion are to be generally recognised, and not left to the 
discretion of a particular tribunal, they will be clearly 
established as full rights of audience and not the mere rights 
which already exist in favour of professional and non- 
professional persons alike (see per TENTERDEN, C.J., at p. 669 
of Collier v. Hicks, 2 B. & Ad. 663) ‘‘ to attend as a friend, 
take notes, and quietly make suggestions and give advice.” 


More Departmental Tribunals. 


THE more general objection to the multiplication of 
administrative tribunals was voiced in a leading article in the 
Evening Standard for 25th September. The writer stated that, 
according to reports, the Minister of Labour had been con- 
sidering the institution of a new form of industrial courts to 
deal with evasions of the Essential Works Order. He pointed 
out that under that order, the right of the management to 
discharge employees and the right of workers to leave for 
other trades are strictly controlled, being subject to the 
Permission of a national service officer. Appeals may be 
made to a local appeal board on which sit representatives of 
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employers and employed.’ In the last resort, however, as the 
writer of the article pointed out, punishments for offences 
against the order can only be imposed by a court of law. The 
argument in favour of the establishment of industrial courts, 
continued the writer, apparently is that magistrates have only 
the scantiest knowledge of industrial conditions, and that 
experts could better carry out the powers which they at 
present exercise. This, of course, is an argument which could 
be directed with equal justification against much of the 
present jurisdiction of the magistrates, but the great principle 
of justice which is involved, as the writer stated, is not 
affected by it. There are simple remedies, he stated, if the 
law is being misinterpreted by or is obscure to the magistrates, 
but if new departmental tribunals are set up, a man’s property 
or freedom may be placed at the mercy of his employers or 
his trade union officials. They should be at the mercy, the 
writer continued, of nothing else but the established laws of 
England. The war, he said, gave the bureaucrats an oppor- 
tunity to extend their aggressions in foreign territory. The 
morale of the people of Britain, he continued, is the product 
of the liberties of Britain, which are sustained by known laws, 
and he contrasted this with ‘‘ the glum, brittle obedience of 
the Gestapo.’”’ We do not believe that he has overstated the 
case against the establishment of departmental tribunals with 
power to inflict penalties. In war time a partial suspension of 
the liberties of the subject may be necessary. It is a serious 
matter, however, if such a suspension of liberty is carried too 
far, especially as it is within the memory of many of us that 
some of the most annoying of the D.O.R.A. regulations of the 
last war persisted for many years after the conclusion of 
hostilities. The fact that such tribunals have the conduct of 
their own proceedings, and have the right to exclude the Press 
and so deprive justice of the publicity which is its essential 
concomitant, is as strong an argument as any that can be 
found against their establishment. ° 


* Proper Cost” and Professional Fees. 

THE War Damage Commission recently issued to the Press 
a memorandum of the highest importance, dealing with the 
manner in which it intends to interpret s. 3 (3) of the War 
Damage Act, 1941. It will be remembered that the Commission 
may only make payments for the cost of works if such 
payments are equal in amount to the proper cost of the works 
executed. ‘‘ Proper cost ”’ is defined in s. 3 (3) so as to include 
‘‘the cost of the necessary employment of an architect, 
engineer, surveyor, land agent or other person in an advisory 
or supervisory capacity, in connection with the execution of 
the works.’’ The memorandum states that the Commission 
has been advised that in giving effect to the requirement that 
the employment of professional services was ‘‘ necessary,” 
regard should be had to the normal use by the citizen of such 
services in an advisory or supervisory capacity in connection 
with the execution of works. There are bound to be many 
cases where, although the nature of the works does not itself, 
in the opinion of the Commission, necessitate the employment 
of a professional man, his employment at the expense of his 
client is appropriate for other reasons; for example, the 
owner may be abroad, or may own too many properties to 
manage himself. It is pointed out also that the Commission 
has no power to pay professional charges incurred by a 
claimant in making a claim, either for a cost of works or a 
value payment. It is further stated that the Commission 
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may only pay an amount equal to the cost of the reinstatement 
of a damaged building to its form immediately before the 
damage, even though the work of reinstatement may, in fact, 
include alterations and additions. Professional fees, admissible 
in claims, must therefore be assessed on the basis of reinstate- 
ment in the original form, any additional fees on account of 
alterations and additions being a matter between a client and 
his professional advisers. The memorandum includes a list 
of rates of fees which are payable and the circumstances under 
which they may be paid. With regard to such circumstances, 
it is stated that the prescribed fees will be allowed where the 
cost of the work is £100 or more or where the work affects 
the structural stability of the building or involves the 
reinstatement or repair of features of architectural or artistic 
interest. If no fee is allowed, only because the cost of 
immediate repairs is less than £100, this cost may be aggregated 
with that of any subsequent work done on the property for 
the purpose of determining whether the payment of fees can 
be allowed and for calculating the appropriate fee. Fees for 
quantity surveying services will be allowed where the works 
cost more than £1,000. Allowance of fees on the scale will be 
granted only if the person charging the fees certifies that he 
has fully performed the services described in the scale, and 
pending further discussions with the professional institutions 
concerned the Commission has decided that the scale will 
only apply to works costing less than £50,000. The scale is 
not applicable to cases where, owing to the special nature of 
the work, the accepted practice would be for the work to be 
carried out under the direct supervision of an engineer (e.g., 
work on public utility undertakings such as gas and water 
services). The arrangements in the memorandum are based 
on proposals prepared at the request of the Commission by the 
Royal Institution of British Architects and the Chartered 
Surveyors’ Institution in consultation with the Commission, 
and they have been accepted by the other professional bodies 
so that it will not be possible in the future to challenge any 
allowance on the basis of the scales as being unreasonable. 


The Scale of Fees. 


THE memorandum allows £5 5s. per day for a principal’s 
time, two and a half guineas a day and one and a half guineas 
a day for a senior end a junior assistant’s time respectively, 
for making, when necessary, a detailed survey of the building 
if no drawings are available, or checking the drawings if 
available. ‘‘ Senior assistants’? mean assistants receiving 
£6 6s. a week and upwards; ‘junior assistants,’ those 
receiving up to £6 6s. a week. In addition to these fees, for 
preparing working drawings and specification of works where 
necessary, obtaining tenders and/or arranging a contract ; 
for general supervision of the execution of the works and 
certifying for payments and completion, a scale of from 
10 per cent. on works costing up to £500, with a minimum 
fee of £10 10s., to 6 per cent. on works costing over £2,000, 
with a minimum fee of £140, is permitted. For preparing a 
specification of the works, obtaining tenders and/or arranging 
a contract, where necessary ; for general supervision of the 
execution of the works and certifying for payments and 
completion, the scale is 5 per cent. on the first £500, with a 
minimum fee of £5 5s., 44 per cent. on the next £500, 4 per 
cent. on the next £500, and 34 per cent. on the balance of 
the cost. The fees are exclusive of travelling expenses and 
other reasonable disbursements. The fees in the scales are 
exclusive of the wages of a clerk of works, and also of the 
fees for quantity surveyors, which will be allowed on the 
normal professional scale. They are, however, inclusive of the 
fees of any consultant or specialist engineer by whom the 
architect or surveyor may wish to be advised. It is also 
important to observe that the memorandum states that where 
repairs are carried out to several properties in the same area 
and in the same ownership, the scale of fees will be applied 
by reference to the aggregate cost of the work, provided that 
the premises are in the same vicinity, that the same builder 
carries out the work, and that all the work is done at the 
same time. No criticism can be made of the proposed scales 
on the ground of inadequacy, but it is perhaps a little 
unfortunate that, particularly on the heavier contracts where 
legal assistance in preparing a complicated contract is both 
necessary and expensive to the client, he should not be 
permitted by the Act to claim such expense as an item of 
‘* proper cost.” 


Postponement of Military Service : Decisions. 


Two interesting decisions are published in a pamphlet 
recently issued by the Ministry of Labour and National Service 
(N.S. Code 2, No. 4/41) relating to applications for postpone- 
ment of liability to be called up for service in the Armed 
Forces of the Crown. One of the cases, decided on 12th 
June, 1941, centred round reg. 2 (1) of the National Service 
(Armed Forces) (Postponement Certificates) Regulations, 1939, 





which relates to the domestic position of the applicant. The 
regulation provides that regard should be had to the circum- 
stances in which members of the same household as the 
applicant or persons living elsewhere than in the same 
household as the applicant will be placed in the event of the 
application being rejected. The applicant was a butcher, and 
the Military Service (Hardship) Committee had refused his 
application, as he had already had twelve months’ postpone- 
ment, which had been granted solely on the grounds of his 
business responsibilities and interests. His employer, a widow, 
had succeeded to the business of her late husband and the 
applicant managed the business for her. The Committee 
granted him leave to appeal on this ground. The umpire, 
however, stated that he was not prepared to hold that the 
employer was a ‘‘ dependent person ”’ within reg. 2 (1), as the 
term did not include a person who derived an income through 
the services of the applicant, on a purely business footing. 
In any case, reg. 3 (3) applied, and the Hardship Committee 
had no power to renew the certificate for any period beyond 
twelve months from the date of the application for a postpone- 
ment certificate. This appeal was dismissed. Another appeal, 
decided on 22nd May, 1941, arose under reg. 2 (3), which 
provides that in determining an application based on 
individual circumstances or on grounds other than those 
referred to, regard should be had to the circumstances in 
which the applicant will be placed in the event of the applica- 
tion being rejected, and the application should be granted, 
only if owing to the existence of specific cireamstances, the 
refusal of a certificate would be likely to cause hardship to the 
applicant over and above that which the calling up of men 
for service in due course might normally be expected to cause. 
The applicant desired to be free to take the “ Preliminary 
Scientific Examination ”’ of the Pharmaceutical Society, now 
described in the Society’s regulations as the ‘“ Intermediate 
Examination.’ The applicant was apprenticed to a pharmacist 
in April, 1939, for three years, and the apprenticeship was 
broken in order to enable him to go to a university college for 
a year to study chemistry, physics and biology, in order to 
render him eligible to sit for the Intermediate Examination. 
The Hardship Committee refused postponement on the ground 
that it was very doubtful if the examination was a critical 
examination, as the whole course could be completed within 
a year, and hardship was not proved, as the applicant had only 
been studying for the examination since October, 1940, and 
the examination was due to commence in the last week of 
June, 1941. The umpire cited decisions 1529/40 N.S. and 
2487/40 N.S., and pointed out that the question was whether 
the applicant ‘‘ for a calendar or academic year preceding the 
date of registration . . . has been pursuing a course of... 
study for the . . . qualification, for the acquisition of which 
the passing of the examination is essential.’’ Apprenticeship, 
subsequent to registration, was part of the qualifying course 
and should be regarded as such in applying the decisions 
already cited. As the applicant was registered as an 
‘* Apprentice or Student ”’ with the Society on the 2nd May, 
1939, he should be considered, the umpire stated, to have 
commenced to pursue his course of qualifying study as from 
that date, and he was therefore entitled to the postponement 
for which he asked. , 


The Justices (Supplemental List) Rules. 


To implement the terms of the Justices (Supplemental List) 
Act, 1941, the Lord Chancellor issued on 16th September the 
Justices (Supplemental List) Rules, 1941 (S.R. & O., 
No. 1446/L.26). They provide that in connection with every 
commission of the peace issued by His Majesty there shall be 
kept a list, to be called the supplemental list. The clerk of 
the peace of every county and the town clerk of every borough 
with a commission of the peace, or other officer with the 
custody of such commission, must enter in the supplemental 
list the name of any justice who applies to have his name so 
entered or whose name is directed to be so entered by the 
Lord Chancellor in pursuance of s. 1 (3) of the Act. It will 
be remembered that the Act empowers the Lord Chancellor 
to direct the entry in the lists of the names of justices with 
regard to whom he is satisfied that by reason of age, infirmity, 
or other like cause it is expedient that they should cease to 
perform judicial functions. The rules also provide that the 
clerk of the peace, town clerk or other responsible officer must 
remove from the supplemental list any name which the Lord 
Chancellor may direct him to remove from the list. In the 
County of London, existing practice is given statutory sanction 
by providing that instead of making a supplemental list the 
clerk of the peace must distinguish the name of each of the 
justices affected by specified distinctive marks. The rules do 
not apply to the Duchy of Lancaster or to any commission of 
the peace issued in connection with the County of Lancaster 
or any borough within that county having a separate 
commission of the peace, 





1e 


f 
) 
l 
) 
l 
] 








October 4, 1941 


THE SOLICITORS’ JOURNAL. 


[Vol. 85] 395 








A Conveyancer’s Diary. 


“Charitable or Benevolent.” 


THE most recent issue of the Chancery Reports contains the 
reports of two cases in the Court of Appeal on which I have 
for some time been waiting to comment, viz., Re Diplock 
[1941] Ch. 253, and Re Ward [1941] Ch. 308. These two 
cases illustrate what may most leniently be called one of the 
“finer points of conveyancing’’: MacKinnon, L.J., in 
Re Ward, used unkinder language (see at p. 310). 

It is well known that a gift, be it ever so vague, is not void 
for uncertainty if it is clearly for ‘‘ charity’? and only for 
“‘ charity,’ as such a gift could, if necessary, be enforced at 
the suit of the Attorney-General. Thus, ‘‘I give all my 
estate to my trustees to be applied by them for charitable 
purposes,’’ would be a valid gift. On the other hand, there 
has grown up a body of authority, beginning with Morice v. 
Bishop of Durham (1804), 9 Ves. 399, which quite clearly 
establishes that if the trustees have an option which would 
enable them to choose between charitable objects and other 
objects, however admirable, which are not in law “ charities,”’ 
the gift is void for uncertainty, since the Attorney-General is 
not able to enforce it, because the trustees could, without 
breach of trust, apply the entirety for non-charitable objects. 

It is unfortunately too late successfully to challenge this 
principle (except perhaps in the House of Lords), and, indeed, 
it appears in the abstract to be not unreasonable. But it has 
worked out in practice in such a way as to cause concern. 

Perhaps the most often quoted authority on the concept of 
‘“‘ charity ’’ in English law is the speech of Lord Macnaghten 
in Income Tax Commissioners v. Pemsel [1891] A.C. 531, 
where he states that ‘‘ ‘ Charity’ in its legal sense comprises 
four principal divisions; trusts for the relief of poverty ; 
trusts for the advancement of education; trusts for the 
advancement of religion; and trusts for other purposes 
beneficial to the community, not falling under any of the 
preceding heads ”’ (p. 583). There appears to have been some 
division of opinion among the noble and learned lords as to 
how far this interpretation of ‘‘ charity ”’ differed from the 
word’s popular signification. Lord Halsbury apparently 
thought (see p. 552) that the popular usage ‘“‘ always does 
involve the relief of poverty,’’ with the consequence that he 
would presumably have said that to the plain man cases of 
charity falling within Lord Macnaghten’s three latter classes 
are charitable only if and so far as they involve activities 
which would bring them within the first class. On this view 
the second, third and fourth classes enlarge the legal usage 
of “ charity ’’ beyond its popular sense. On the other hand, 
Lord Macnaghten himself evidently felt that the popular 
usage included at least some activities not for the relief of 
poverty, as, for example, the provision of an aqueduct 
(see p. 586). 

The difficulty arises from the fact that it is gifts whieh must 
fall entirely within these definitions, and such gifts alone, 
which are saved from uncertainty by the court’s power and 
duty to uphold ‘ charitable ’’ legacies. There have been only 
too many draftsmen who have not realised that ‘‘ benevolent ”’ 
or ‘‘ philanthropic ’’ are not coextensive with ‘ charitable.” 
Their fields are at once wider and narrower. It is evident 
that a gift may easily be ‘‘ benevolent ”’ or ‘‘ philanthropic ”’ 
without coming within any of the four classes; it was 
suggested in argument in Re Macduff [1896] 2 Ch. 451, at 
pp. 458, 459, that ‘‘ benevolent ’”’ indicates goodwill to an 
individual (thus a ‘* benevolent ’’ gift could be applied for the 
benefit of a favoured individual who was not poor and without 
seeking to improve his education or his religious views) ; 
similarly, ‘‘ philanthropy ”’ involves benevolence of a quite 
general character; thus to endow a cricket club would be 
philanthropic, but hardly charitable or benevolent. Conversely, 
a trust to endow a particular sort of religious observance 
would generally be charitable, but hardly benevolent or 
philanthropic. 

In consequence, it has repeatedly been held (Re Macduff is 
but one of the less recent instances) that a trust to apply a 
legacy for ‘‘ charitable or benevolent ”’ (or ‘‘ philanthropic ’’) 
purposes is void for uncertainty. The “ or’”’ is read disjunc- 
tively so as to introduce a fresh category of objects beyond 
charitable ones; and as this fresh class of potential objects 
is an uncertain one, the gift is prima facie uncertain, and 
cannot be saved by the Attorney-General, who can only 
enforce charitable trusts. Conversely, however, a gift for 
“charitable and benevolent’’ purposes is good, since the 
whole fund must be applied for such charitable purposes as 
are also benevolent. 

This distinction, turning on “and” or “or,” is a very 
serious trap into which a considerable number of draftsmen 
not unnaturally fall. It is not surprising, therefore, that in 
these days, when verbal quibbles are at a discount, attempts 
have been made to avert the fatal consequences of an 





incautious “ or.’”’ In Re Horrocks [1939] P. 198, the Probate 
Division was invited to strike the word ‘* ov ’”’ out of the grant 
as a clerical error, and so to leave ‘‘ charitable benevolent,”’ 
an expression which could be taken to mean such benevolent 
purposes as are charitable. The difficulty was, of course, that 
the draftsman obviously meant to say ‘charitable and 
benevolent ”’; but in probate proceedings it would have been 
useless to argue so, as there is no jurisdiction to change words 
in a will, but, at most, to omit offending words altogether. 
Moreover, there was the almost insuperable obstacle that the 
case arose a dozen years after the will was drawn, a distance 
of time sufficient to make it very difficult for any witness to 
be really clear whether he had dictated ‘ or” or ‘‘ and” or 
no word at all between ‘‘ charitable’? and ‘ benevolent.” 
A further attempt with the Re Horrocks procedure would not 
be exactly promising unless the circumstances were quite 
specially favourable. 

In 1940 came Re Diplock. The testator had died in 1936, 
leaving about a quarter of a million pounds. By his will he 
gave various legacies which he expressly described as 
‘* charitable.”” He then went on to give his residue to his 
trustees for distribution among charitable institutions or 
* charitable or benevolent objects’’ (a distinction was 
inevitably taken between these two descriptions). The 
trustees acted on the residuary gift to distribute sums to 
some 130 ‘“ charitable institutions.’”’ Afterwards, someone 
suggested on behalf of the next of kin that the whole residuary 
gift was invalid. The hapless executors naturally started a 
summons to find out whether the gift was or was not valid. 
It came first before Farwell, J. [1940] Ch. 988, who decided 
on the construction of the will as a whole that the testator 
(who had no near relations) had an overriding intention to 
give his residue to charitable objects and that the words 
‘or benevolent ’’ had to be construed as confined within the 
general purpose and as indicating the class of charity which 
the testator preferred. If I may respectfully say so, this 
eminently sensible decision was regarded with surprise, as 
most of us had thought that ‘‘ charitable or benevolent ”’? had 
become, in effect, a term of art for creating a void gift. The 
case then went to the Court of Appeal (the Master of the Rolls, 
Clauson, L.J., and Goddard, L.J.), where the decision of 
Farwell, J., was reversed ; the ironical judgment of Goddard, 
L.J. (who concurred), shows clearly how preposterous the 
position is. The Court of Appeal held that Farwell, J., was 
wrong in spelling out a context to enable him to hold that 
‘or’? was not used disjunctively. Unless their decision is 
reversed or overruled in the House of Lords, there seems little 
chance of finding contexts in other cases to save gifts for 
‘* charitable or benevolent ’’ purposes. 

On the other hand, in Re Ward the Court of Appeal 
(MacKinnon, L.J., Clauson, L.J., and Luxmoore, L.J.) decided 
that there is no objection to a gift for ‘‘ charitable or religious ”’ 
purposes, since religious purposes (unlike philanthropic or 
benevolent purposes) are prima facie charitable, having regard 
to Lord Macnaghten’s third classof charity. The difficulty arose 
partly because in Cocks v. Manners, L.R. 12 Eq. 574, it was 
held that self-sanctification by the observanee of special 
religious practices was not charitable, since it did not conduce 
to the advancement of religion generally. The point was also 
made that if religious purposes are charitable, then it was 
surplusage to refer to ‘‘ charitable or religious ’’ purposes as 
the former included the latter. Clauson, L.J., pointed out, 
however, that there often are redundant words in wills. ’ 

While the decision in Re Ward was satisfactory, the fact 
that the Court of Appeal reversed the judgment of the court 
below shows that the matter was by no means beyond doubt. 
Moreover, no layman and few lawyers will readily appreciate 
that there were satisfactory moral reasons why the gift in 
Re Ward should have been good and that in Re Diplock should 
have been bad. It is quite obvious that both testators wished 
to give their estates to ‘‘ good works ”’ in a wide sense. Both 
of them went on to explain the class of good works which they 
specially favoured by using the word ‘“ or”’ followed by a 
word descriptive of that class. Mr. Ward preferred religious 
objects; Mr. Diplock preferred hospitals and institutions, 
which he had the misfortune to describe as ‘‘ benevolent,”’ as 
indeed they are. It is difficult to say truthfully that 
Mr. Diplock’s residuary gift was ‘‘ uncertain” in any but a 
very technical sense. There are, of course, testators who 
make entirely incomprehensible wills. Such people ‘‘ deserve 
to die intestate,’’ as Farwell, J., once remarked in such a case. 
But everyone knew perfectly well what Mr. Diplock meant, 
and his trustees had had no difficulty in finding 130 suitable 
donees, all of which are stated in the Reports (p. 254) to have 
been ‘“ charitable institutions,’ and it is perfectly manifest 
that he would have preferred them to benefit rather than his 
statutory next of kin. 

It is useless to pretend that an equity practitioner can read 
with comfort the remarks of the two common law lords justices 
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in these two cases. The present 
mon-sense, and is not worthy of modern 
difficulty is not, of course, confined to the class of case 
discussed in this article, but is an extensive one (see, for 
example, the “ Diary ”’ of 15th June, 1940, on “‘ Ecclesiastical 
Charities’). The whole subject seems ripe for the Law 
Revision Committee when it resumes its labours. In the 
meantime, draftsmen should be specially assiduous to avoid 
‘‘charitable or benevolent’? and ‘ charitable or philan- 
thropic ’’; if they wish to say ‘‘ charitable and benevolent ” 
they should be quite sure that there is no clerical error. 





Landlord and Tenant Notebook. 


Landlord and Tenant (War Damage) (Amendment) 
Act, 1941. 
IV.— Obligation to Reinstate. 

SecTION 5 of the new Act provides for modification, in certain 
circumstances, of obligations to render war-damaged premises 
fit which may be imposed by virtue of the Landlord and 
Tenant (War Damage) Act, 1939, the principal Act; and, 
what is perhaps more important, creates an obligation where 
none existed. 

The provisions of the section apply whenever the War 
Damage Commission, exercising its functions under ss. 3 and 6 
of the War Damage Act, 1941, decides that the case is one 
for a “ cost af works ”’ payment and not a “ value ’’ payment. 
By s. 3 (6) (a) ‘‘ in the case of a developed hereditament the 
payment shall be a payment of cost of works unless the 
damage involves total loss . . . (6) in the case of a heredita- 
ment not being a developed hereditament the payment shall 
be a payment of cost of works in a case only in which the 
permissible amount of that payment would be likely to be 
less than the amount of a value payment.” 

Now under the Landlord and Tenant (War Damage) Act, 
1939, the tenant of land rendered unfit by reason of war 
damage may give a notice of retention under s. 4 (2) (0), one 
consequence of which is that, by virtue of s. 10 (1) (a), there 
shall be implied in the lease a covenant by the tenant with 
the landlord that the land shall be rendered fit as soon as 
practicable. Or he may give a notice of disclaimer under 
s. 4 (a), upon which the landlord may give him a notice to 
avoid disclaimer under ib. (5), one consequence of which is 
that, by virtue of s. 11 (1) (a), there shall be implied in the 
lease a covenant by the landlord that the land shall be rendered 
fit as soon as practicable. 

These two obligations are, where the War Damage Com- 
mission determine that the payment under Pt. I of the War 
Damage Act, 1941, is to be a cost of works payment, now 
altered by s. 5 (1) of the amending statute. (True, the actual 
words are “ any obligation (whether of the landlord or tenant) 
to render the land fit, and the implied covenants to which 
I have referred are impersonal: ‘‘ that the land .. . shall 
be rendered fit.’ But the principal Act itself appears to 
forget this very soon in one case, for s. 10 (1) (d) provides 
for power to penalise the defaulter ‘‘ where the court is 
satisfied . . . that there has been unreasonable delay on the 
nart of the tenant in rendering the land fit.” It looks as if 
Parliament had borne in mind, when enacting para. (a), the 
possibility of ‘ first aid’’ work by local authorities and lost 
sight of this when it came to para. (d), which would otherwise 
have run something like this: ‘‘ delay ... in rendering the 
land fit or in taking steps to have it rendered fit.’’) The 
obligation, in the circumstances mentioned, is, ‘‘ except as 
may be otherwise agreed and subject to the following pro- 
visions of this section,’’ to be deemed, as from the date on 
which the determination becomes final, to be an obligation to 
reinstate as soon as is reasonably practicable the land in the 
form in which it existed immediately before the occurrence 
of the damage, subject to any requirements imposed by the 
Commission as to the nature of the works, the materials to be 
used therefor or otherwise.” Then comes a_ proviso: 
‘** Provided that, if the reinstatement of any part of the land 
could have been omitted without detracting from its value, 
or the omission thereof would have increased the value of the 
land, that reinstatement shall not be required to be carried 
out.” 

Under present conditions, it seems likely that the Com- 
mission will have occasion to exercise its power to limit the 
obligation by prescribing qualifying requirements pretty 
freely, and the result of the ‘“ reinstatement ’’ will not always 
recall memories of what was damaged. 

The tense used in the expressions ‘‘ could have been 
omitted” and ‘‘ would have increased’ in the proviso is a 
little puzzling : one would have expected ‘* could be omitted ”’ 
or ‘‘can be omitted,’”’ and ‘‘ would increase”’ or “ will 
increase.’’ Also, the question does not appear to be one for 








the Commission; true, the next subsection commences by 
providing ‘‘ any question arising as to the works to be carried 
out by way of such reinstatement as aforesaid shall be referred 
to and determined by the War Damage Commission,’’ but 
this does not appear to confer jurisdiction in disputes after the 
reinstatement or alleged reinstatement. The aggrieved party’s 
remedy in such a case would be an action on the implied 
covenant imported into the lease. 

Subsection (2) continues: ‘‘ and either the landlord or the 
tenant may, if he is not the person upon whom the obligation 
to reinstate is imposed, apply to the Commission for the 
transfer to him of that obligation on the ground that there 
has been, or is likely to be, a failure to carry out that obliga- 
tion, or to carry it out within a reasonable time, and if the 
Commission grant the application, there shall be conferred 
upon the applicant such powers of entry or otherwise as may 
be necessary to enable him to carry out the obligation.” 

I suppose the idea is that the applicant is to do the work 
instead of the respondent, and will receive the cost of works 
payment; but lucidity seems to have been sacrificed to 
tersity in the drafting of this provision. Prima facie, the 
result of transferring an obligation from the person of 
incidence to the person of inherence is the extinction of the 
obligation, and it is not easy to say whether the applicant, 
besides acquiring rights, actually incurs any obligation, and 
to whom. 

The third subsection merely entitles either party to apply 
to the Commission for a direction that the reinstatement shall 
include alterations and additions to buildings and works, the 
applicant to defray any excess over the amount of the cost 
of works payment. 

It is subs. (4) that creates a new obligation. It will be 
remembered that s. 1 of the 1939 Act provides, in effect, that 
a covenant to repair (express or implied) is not to extend to 
the imposition of liability to make good war damage. Sub- 
section (4) now enacts that when a cost of works payment is 
prescribed and neither landlord nor tenant is under an 
obligation under the principal Act to render the land fit, then 
‘** the foregoing provisions of this section shall, notwithstanding 
section one of the principal Act, apply to any obligation to 
repair under the lease (whether of the landlord or the tenant) 
which would but for the said section one require him to make 
good the war damage or the greater part thereof, in like 
manner as if it were such an obligation to render the land 
| ee et 

What the above achieves appears to be this: War damage 
may or may not render premises unfit within the meaning of 
the Landlord and Tenant (War Damage) Act, 1939. If it 
does not, no question of retention or disclaimer can arise. If 
it does, no such question need arise. But, in either case, any 
covenantor under a covenant to repair is, prima facie, relieved 
of liability. If, then, the Commission decide that the case is 
one for a cost of works payment, the liability under the 
covenant is converted into liability ‘‘ to reinstate as soon as 
is reasonably practicable,” etc. In which connection attention 
should be paid to the War Damage Act, 1941, s. 9 (1): “A 
payment of cost of works . . . shall be made to the person 
by whom the cost of executing the works is incurred or, if 
such cost is incurred partly by one person and partly by 
another, shall be dividéd amongst them in such manner as,’ 
etc. ; thus, a landlord covenantee would not be able to secure 
a cost of works determination, and after enforcing the covenant 
collect the cost of works payment. And questions arising 
under this subsection in relation to any lease are to be 
determined by the court, not the Commission. 

Subsection (5) deals with the position which may arise when, 
as a result of sub-letting, two or more persons are, by virtue 
of the section, liable to reinstate the same property. Failing 
agreement, the Commission may give a direction nominating 
the party to be responsible. But (i) any party may apply 
under subss. (2) and (3), i.e., for transfer on the ground of 
failure or delay, and for a direction for alterations and 
additions ; (ii) applications under subs. (2) will go to the 
court and not to the Commission. 

The last subsection, subs. (6), makes provision for the 
eventuality of further war damage before reinstatement has 
been completed. Under s. 12 of the 1939 Act, as amended, 
notices of retention and disclaimer may be withdrawn by 
leave, but if there be no withdrawal ‘“‘ the foregoing provisions 
of this section shall . . . be suspended in their application to 
the lease pending the determination by the War Damage 
Commission with respect to the kind of payment to be 
made...’ Should the decision this time be for a value 
payment, the ‘‘ foregoing provisions ’’ simply cease to have 
effect ; but if a further cost of works payment is decided 
upon, then those provisions apply again ‘‘ and have effect as 
if the reference to the occurrence of the damage were construed 
as a reference to the earliest occasion on which war damage 
occurred to the land, and the reference to the amount of the 
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payment of cost of works were construed as a reference to 
the aggregate amount of payments of cost of works made in 
respect of war damage to the land.” 

Attention may be drawn at this stage to s. 7, which will 
enable the court to adapt or modify leases when affected by 
any change in land resulting from the reinstatement under 
s. 5, covenants to repair being specially mentioned. In the 
case of elaborate repairing covenants and reinstatement having 
been performed subject to requirements as to nature of works, 
materials, etc., or of omissions, alterations or additions, this 
power will no doubt be found useful. 








Practice Note. 


Procedure: Action against Alien Enemy: 
No Constructive Service. 


THE full Court of Appeal laid down, once for all, in Porter v. 
Freudenberg [1915] 1 K.B. 857, the two conditions precedent 
for substituted service. First, said Lord Reading, C.J., the 
plaintiff must prove that personal service is impossible ; 
secondly, that by the method of substituted service proposed, 
the writ is likely to reach, or come to the knowledge of the 
defendant. Where it is clear that the writ could neither 
reach the defendant, nor come to his knowledge, ‘‘ constructive 
service ’’ will not be ordered. 

This principle has recently been followed by Lord Greene, 
M.R., Clauson and Goddard, L.JJ., in Churchill & Co. v. 
Lonberg (1941), 3 All E.R: 137. An English company wished 
to serve a Dane living in Copenhagen, viz., enemy-occupied 
territory, with a writ based upon a contract made in 1932 
to pool certain patents. The company asked for an order for 
substituted service of notice of the writ, by way of advertise- 
ment in a Swedish newspaper, which, it was said, had a 
circulation in Copenhagen. Uthwatt, J., in chambers, refused 
the order, and he was upheld by the Court of Appeal. 

After the decision in Porter v. Freudenberg, the Legal 
Proceedings against Enemies Act, 1915, had provided that 
leave could be given by means of ‘“‘ an enemy service order ”’ 
directing substituted or other service, or the substitution of 
notice for service by means of advertisement. This Act was 
repealed by the Statute Law Revision Act, 1927, and has not 
been re-enacted in the present war. 

Did the proposed method of substituted service, asked 
Lord Greene in Churchill & Co. v. Lonberg, satisfy the test 
laid down i». the “‘ carefully chosen language in a considered 
judgment of that weight’’? Lord Reading had stated in 
Porter v. Freudenberg that the method of substituted service 
should be one which would “ in all reasonable probability, if 
not certainty, be effective to bring knowledge of the writ or 
the notice of the writ (as the case may be) to the defendant ”’ 
(at p. 889 of [1915] 1 K.B.). It appeared, after all the possible 
means of getting notice had been explored, that in the present 
case the one possible channel was by publication in a Swedish 
newspaper which was said by the Swedish Legation to have a 
circulation in Copenhagen. The German authorities, however, 
take steps to prevent notice of proceedings against persons in 
Germany or German-occupied territory from reaching them. 
That the notice would escape German censorship was ‘“ highly 
improbable’’; nor was there evidence to show that the 
particular newspaper would reach the defendant. 

‘““The English courts do not admit constructive service 

. . . If we were to accede to this application, we should be 

doing the very thing which English law does not permit us 

to do”’ (at p. 139 of (1941), 3 All E.R.). 

A notice (17th November, 1940, [1940] W.N. 456), signed 
by Viscount Caldecote, C.J., referring to service of process in 
Germany and in enemy-occupied territories, stated that 
recourse should be had to substituted service, which may be 
by advertisement. But this notice does not modify the rule 
in Porter v. Freudenberg, and an advertisement in The Times 
would not be proper substituted service upon a defendant in 
Germany or in German-occupied territory. That w ould 

‘reduce the procedure of the courts to a solemn farce.”’ 
Service by advertisement of that kind should only be ordered 
if the notice ‘‘ would in all reasonable probability be effective 
to bring knowledge of the writ to the notice of the defendant.” 
A general practice to permit in such cases substituted service 
by advertisement is wrong. 





The India Office announce that the King has appointed Major James 
ALAN BELL to be a Puisne Judge of the High Court of Madras in place 
of Mr. Justice Gentle, who has been appointed Judge of the Calcutta 
High Court. Major Bell was called by Lincoln’s Inn in 1920. 


Mr. Josnua Davip Casswe.t, K.C., has been appointed Recorder 
of Southampton, to succeed Mr. Walter Blake Odgers, K.C., now a 
Metropolitan police magistrate. Mr. Casswell was called by the Middle 
Temple in 1910, and took silk in 1938, 





To-day and Yesterday. 


LEGAL CALENDAR. 

29 September.—In his delightful book of circuit: experiences 
Lord Justice MacKinnon tells of his appointment to the 
Bench. In 1924 he went with two friends and a knapsack to 
walk in the Pyrenees. He went from Lourdes to the top of 
the Pic du Midi de Bigorre, over to the Spanish side of the 
frontier and back by a strenuous way to Bayonne. Reaching 
home on the 29th September he was told by his wife that there 
was a letter for him from the Lord Chancellor. ‘‘ What on 
earth does he want ?”’ he asked. ‘‘ Well, he is proposing to 
make you a judge,”’ was the reply. Mr. Justice Bailhache had 
died suddenly and Lord Haldane had chosen his successor. 

30 September.—On the 30th September, 1329, Thomas 
Bacon, descended from a family already numerous and wide- 
spread, was appointed a Justice of the Common Pleas; he 
also received the honour of knighthood. About two years 
later he was transferred to the Court of King’s Bench, but he 
seems to have ceased to exercise judicial functions in 1336. 

1 October.—On the Ist October, 1788, William Brodie’s 
extraordinary life closed on the gallows at Edinburgh. 

2 October.—Youth, courage, good looks, charm, gaiety, 
poetic and artistic talents could not assure John André a 
happy life for he was thwarted in love and hanged as a spy. 
He gave his heart to a beautiful and accomplished girl, and 
though she married another he remained faithful to her to the 


last. War seemed likely to bring him better fortune. He 
joined the Royal Fusiliers, fighting in the American War of 
ndependence, became universally popular, attracted the 


attention of General Clinton and soon rose to be Adjutant- 
General with the rank of Major. In 1780, when the British 
were besieging West Point, General Arnold, who commanded 
the defence, let them know that he was prepared to betray it 
to them. André was sent on a secret mission to negotiate 
with him but he was caught within the American lines, tried 
and hanged at Tappan on the 2nd October, 1780, Washington 
refusing him the grace of being shot as a soldier. Brave to 
the end, André on the morning of his execution sketched a 
portrait of himself sitting at a table. 

3 October.—James Maclane was of Scots descent. His 
father was a Minister in Northern Ireland. His brother was 
the learned and respected preacher of an English congregation 
at the Hague. So nothing in his upbringing foreshadowed for 
him a career as a highwayman—even the gentleman highway- 
man that he became. <A _ taste for an elegant life led to 
extravagance. and this to penury. At that point he fell in 
with an Irish apothecary who started him on the road saying : 
“A brave man cannot want. He has a right to live and not 
want the conveniences of life while the dull, plodding knaves 

carry cash in their pockets.’’ Under these articles of associa- 
tion they went into a successful partnership till the inevitable 
end when Maclane was hanged on the 3rd October, 1750. 
His upbringing triumphed at the end. He prayed with his 
fellow prisoners and prepared them for death, was shocked 
at the profaneness of some and sadly exclaimed : ‘‘ O, Jesus! ”’ 
at the gallows. ° 

4 October.—On the 4th October, 1683, Evelyn records the 
current judicial changes thus: ‘“ At this time the Lord Chief 
Justice Pemberton was displaced. He was held to be the 
most learned of the judges and an honest man. Sir George 
Jefferies was advanced, reputed to be most ignorant but most 
daring. Sir George Treby, Recorder of London, was also 
put by, and one Jenner, an obscure lawyer, set in his place.” 
Thus at the age of thirty-eight Jefferies found himself Chief 
Justice and a Privy Councillor. 

5 October.—On the 5th October, 1763, ‘‘ Charles Brown, 
a notorious cheat, was committed to New Prison. Among 
other frauds he used to bilk the stable keepers by pretending 
to be an officer just come home who was in a bad state of 
health, to which his meagre countenance gave a_ colour, 
and desiring a good horse to take the air a few hours in a day. 
With the horse thus obtained he used to ride off but never 
return.” 


THE WEEK’S PERSONALITY. 

If William Brodie had stuck to his trade as a cabinet maker 
the discerning would still remember him for his work, for 
none of his craft could touch him. But while his skill made 
him Deacon of the Incorporation of Wrights (or head of his 
trade union) and a member of the Edinburgh town council, 
a strange romantic flame burnt in his heart. For all his 
inadequate stature and nervous temperament, he made 
Macheath of ‘‘ The Beggar’s Opera ’”’ not only his hero but his~ 
model, copying his swaggering jollity, easy good humour and a 
reckless contempt of consequences. Besides his household 
with his legitimate wife he kept up two subsidiary ones, the 
respective ladies being unaware of each other’s existence, 
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and while by day he was an honoured citizen, by night he 
executed a long series of startlingly successful burglaries 
which mystified and alarmed the town. Unfortunately he 
began to think of more spectacular enterprises requiring 
accomplices, and his downfall came through a project to 
plunder the Excise Office. Everything went wrong. There 
were misunderstandings and miscarriages, and the expedition 
broke down in confusion. Brodie took fright and fled to 
Holland, but was tracked, brought home and condemned to 
death. On the fatal day he dined heartily on beef steak and 
port, dressed carefully in a fine black suit wearing his hair 
powdered, and a cocked hat. He died gallantly before an 
immense crowd assembled in the Lawnmarket, saying it was 
“la fortune de la guerre.” 








Our County Court Letter. 


Powers of County War Agricultural Committee. 
IN a recent case at Ivesham County Court (Stanton v. 
Stephens) the claim was for an injunction for the removal of 
rubbish from the plaintiff's land and £10 as damages for 
trespass. The plaintiff was a farmer, and his case was that 
his land was separated from the defendant’s land by a ditch. 
While cleaning out the ditch, the defendant’s men had cut 
down a plum tree (valued at 5s.) and had spread filth over 
the plaintiff’s land, which could not be used for cultivation. 
Owing to the ditch overflowing, the plaintiff had complained 
to the county war agricultural committee, who had ordered 
the ditch to be cleared out. This, however, did not authorise 
a trespass. ‘The defence was a denial of the cutting of any 
tree from the plaintiff’s land. The defendant, on the instruc- 
tions of the executive officer of the war agricultural committee, 
had spread the earth on the plaintiff’s land in accordance 
with the custom of Worcestershire farmers in such cases. 
The deposit had since been removed, in response to the 
plaintiff’s request. His Honour Judge Roope Reeve, K.C., 
observed that, in view of the removal of the rubbish, there 
was no claim for damage to the land. The removal of the 
tree was a technical trespass, and judgment was given for the 


plaintiff for 5s. 
Double Rent. 

In Whatley v. Tinsley, recently heard at Newcastle-under- 
Lyme County Court, the claim was for possession of a house, 
and also for double rent under the Distress for Rent Act, 1737. 
The plaintiff's case was that the defendant had given notice to 
quit, but had nevertheless remained in possession. The case 
for the defendant was that the notice was invalid, as it did 
not comply with a condition of the agreement of tenancy 
(which was quarterly) to the effect that a notice to determine 
must expire at the end of some quarterly period of the tenancy, 
calculated from its commencement. His Honour Deputy 
Judge Burne gave judgment for the defendant, but, as he 
was responsible for the litigation by misleading the landlady 
as to his intentions, without costs. 








War Legislation. 

(Supplementary List, in alphabetical order, to those published week by 
week in THE Soxricirors’ JOURNAL from the 16th September, 1939, to 
the 27th September, 1941.) 

STATUTORY RULES AND ORDERS, 1941. 


Civil Defence Duties (Compulsory Enrolment) (No. 2) 
Order, September 12. 


E.P. 1412. 


Civil Defence Duties (Exemption Tribunals) (No. 2) 
Order, September 12. 

Civil Defence (Employment and Offences) (No. 4) Order, 
September 9. 

Companies. Order in Council, September 11, extending 
to Northern Ireland the Defence (Companies) Regula- 
tions, 1940. 

Consumer Rationing Order, 1941. Direction, Sept- 
ember 9, in respect of Information and Returns and 
the Surrender of Coupons. 

E.P. 1359-1373. (As one document). Consumer Rationing Order, 
1941 and Limitation of Supplies (Cloth and Apparel) 
Order, 1941. General Licences, September 9. 

Deduction of Income Tax (Schedule E) (Amendment) 
Regulations, September 8. 

Defence (General) Regulations, 1939. Order in Council, 
September 11, amending Regulations 26a and 27a, 
and the Third Schedule. 

Defence (General) Regulations, 1939. Order in Council, 
September 11, adding Regulation 58c and amending 
Regulation 56. 

Defence (Finance) (Definition of Sterling Area) (No. 4) 
Order, September 15, 


E.P. 1413. 


E.P. 1414. 


E.P. 1402. 


E.P. 1375. 


E.P. 1378. 


E.P. 1406. 


E.P. 1403. 


E.P. 1423. 





Export of Goods (Control) (No. 32) Order, 
September 10. 

Fire Prevention (Business Premises) (No. 2) Order, 
September 12. 

National Fire Service (General) Regulations, 1941. 
Determination, August 15, of the Appointed Day for 
the Purposes of Part III. 

Purchase Tax (Reduction of Registration Limit) Order, 
September 11. 

No. 1390. Purchase Tax (Exemptions) (No. 1) Order, September 11. 

No. 1391. Purchase Tax (Exemptions) (No. 2) Order, September 11. 

No. 1416/L.25. Supreme Court (No. 5) Rules, September 8. 

No. 1379. Weekly Wage-Earners. Amending Regulations, Sep- 

tember 8, with respect to the Assessment, Charge and 

Collection of Income Tax in the case of Weekly Wage- 

Earners, and the Procedure to be Adopted for the 

Purpose. 


[E.P. indicates that the Order is made under Emergency Powers.] 


No. 1344. 
E.P. 1411. 


No. 1381. 


No. 1389. 


Copies of the above 8.R. & O.’s, etc., can be obtained through The 
Solicitors’ Law Stationery Society, Ltd., 22, Chancery Lane, London, 
W.C.2, and Branches. 








Notes of Cases. 
COURT OF APPEAL. 


Liversidge v. Anderson. 

MacKinnon, Luxmoore and du Pareq, L.JJ. 20th June, 1941. 
Emergency legislation—Defence—Detention under order of Home Secretary, 
—Validity of order—Burden of proof—Defence Regulations, reg. 18B. 

Appeal from an order of Tucker, J., in chambers. 

The plaintiff issued a writ against Sir John Anderson and Mr. Herbert 
Morrison claiming a declaration that his detention in Brixton Prison 
was illegal. The statement of claim alleged that by a document dated 
the 26th May, 1940, expressed to be a detention order made under 
reg. 188 of the Defence Regulations, 1939, the first defendant ordered 
that he should be detained, that he was consequently arrested on the 
29th May and detained ; and that the second defendant intended to 
continue his detention. By para. 3 of the defence the defendants 
admitted that the first defendant ordered the plaintiff’s detention under 
reg. 188. The plaintiff then took out a summons asking that the 
defendants should give particulars (a) of the grounds on which the first 
defendant had reasonable cause to believe the plaintiff to be a person 
of hostile associations, and (4) of the grounds on which the first defendant 
had reasonable cause to believe that, by reason of such associations, 
it was necessary to exercise control over the plaintiff. The master 
refused to order those particulars to be given, and Tucker, J., affirmed 
his decision. The plaintiff now appealed. Regulation 18B empowers 
the Home Secretary to make an order for the detention of a person 
if ‘‘ he has reasonable cause to believe’ him ‘‘ to be of hostile origin 
or associations ... and that by reason thereof it is necessary to 
exercise control over him.” 

MacKinnon, L.J., said that the object of the material part of the 
application to the master was to raise at that early and interlocutory 
stage of the proceedings a crucial question concerning the onus of 
proof. If, in answer to the plaintiff’s claim, it would be necessary for 
the defendants to prove ngt only that the detention order was in form 
validly issued in pursuance of the regulation, but also (1) the various 
facts which justified the defendant in making the order, and (2) his 
reasonable and honest belief that it was necessary to make that order, 
then the plaintiff might well, in the discretion of the court, be entitled 
to the particulars which he now sought. He could, however, only be 
entitled to those particulars if the onus were on the defendants. In the 
opinion of the court it was not. If at the trial the plaintiff merely 
proved that he was detained in person by an order of the first defendant, 
and nothing more, and if the defendants then proved that he was 
detained by an order issued in pursuance of the regulation and signed 
by the first defendant (assuming that not to be admitted by the 
plaintiff), and if that were the whole of the evidence, there would have 
to be judgment for the defendants. To express the matter in other 
words, if it were established that the plaintiff was detained by an order 
purporting or expressed to be issued under the regulation and duly 
signed as such, the burden was on the plaintiff, if he was claiming 
damages for false imprisonment, to give evidence showing that the 
order was invalid. As the trial proceeded the onus might, as often 
happened, be shifted, for example, if the plaintiff adduced evidence 
going to show invalidity in the order. If, when that had happened, 
the defendants produced by way of surprise or novelty evidence which 
was embarrassing to the plaintiff, the judge would no doubt protect 
him by adjournment. The judge might conceivably at that stage make 
some order by way of requiring particulars of the defendants’ allegations. 
Those, however, were hypothetical considerations here. The plaintiff 
was not entitled to the particulars sought. The appeal must be 
dismissed. 

CounsEL: G. O. Slade ; Valentine Holmes. 

Sorrcrrors : Buckeridge & Braune ; The Treasury Solicitor. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 














